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246(c) (as having preference in divi-
dends) a 90-day period is substituted for
the 15-day period prescribed in this
subparagraph. Finally, section 1223(4),
relating to holding periods in the case
of wash sales, shall not apply. There-
fore, tacking of the holding period of
the stock disposed of to the holding pe-
riod of the stock acquired where a wash
sale occurs is not permitted for pur-
poses of determining the holding period
described in section 246(c).

(2) Special rules. Section 246(c) re-
quires that the holding periods deter-
mined thereunder shall be appro-
priately reduced for any period that
the taxpayer’s stock holding is offset
by a corresponding short position re-
sulting from an option to sell, a con-
tractual obligation to sell, or a short
sale of, substantially identical stock or
securities. The holding periods of stock
held for a period of 15 days or less on
the date such short position is created
shall accordingly be reduced to the ex-
tent of such short position. Where the
amount of stock acquired within such
period exceeds the amount as to which
the taxpayer establishes a short posi-
tion, the stock the holding period of
which must be reduced because of such
short position shall be that most re-
cently acquired within such period. If,
on the date the short position is cre-
ated, the amount of stock subject to
the short position exceeds the amount,
if any, of stock held by the taxpayer
for 15 days or less, the excess shares of
stock sold short shall, to the extent
thereof, postpone until the termination
of the short position the commence-
ment of the holding periods of subse-
quently acquired stock. Stock having a
preference in dividends is also subject
to the rules prescribed in this subpara-
graph, except that the 90-day period
provided by paragraph (b) of this sec-
tion shall apply in lieu of the 15-day pe-
riod otherwise applicable. The rules
prescribed in this subparagraph may be
illustrated by the following examples:

Example 1. L Company purchased 100 shares
of Z Corporation’s common stock during
January 1959. On November 26, 1959, L Com-
pany purchased an additional 100 shares of
the same stock. On December 1, 1959, Z Cor-
poration declared a dividend payable on its
common stock to shareholders of record on
December 20, 1959. Also on December 1, L
Company sold short 150 shares of Z Corpora-
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tion’s common stock. On December 16, 1959
(before the stock went ex-dividend), L Com-
pany closed its short sale with 150 shares
purchased on that date. In determining, for
purposes of section 246(c), whether L Com-
pany has held the 100 shares of stock ac-
quired on November 26 for a period in excess
of 15 days, the period of the short position
(from December 2 through December 16) shall
be excluded. Thus, if on or before December
26, 1959, L Company sold the 100 shares of Z
Corporation stock which it purchased on No-
vember 26, 1959, it would not be entitled to a
dividends-received deduction for the divi-
dends received on such shares because it
would have held such shares for 15 days or
less on the date of the sale. Since L Company
had held the 100 shares acquired during Jan-
uary 1959 for more than 15 days on December
2, 1959, and since it was under no obligation
to make payments corresponding to the divi-
dends received thereon, section 246(c) is inap-
plicable to the dividends received with re-
spect to those shares.

Example 2. Assume the same facts as in Ex-
ample 1 above except that the additional 100
shares of Z Corporation common stock were
purchased by L Company on December 10,
1959, rather than November 26, 1959. In deter-
mining, for purposes of section 246(c), wheth-
er L Company has held such shares for a pe-
riod in excess of 15 days, the period from De-
cember 11, 1959, until December 16, 1959 (the
date the short sale made on December 1 was
closed), shall be excluded.

(e) Effective date. The provisions of
this section shall apply to stock ac-
quired after December 31, 1957, or with
respect to stock acquired before that
date where the taxpayer has made a
short sale of substantially identical
stock or securities after that date.

§1.246-4 Dividends
former DISC.

The deduction provided in section 243
(relating to dividends received by cor-
porations) is not allowable with respect
to any dividend (whether in the form of
a deemed or actual distribution or an
amount treated as a dividend pursuant
to section 995(c)) from a corporation
which is a DISC or former DISC (as de-
fined in section 992(a)(1) or (3) as the
case may be) to the extent such divi-
dend is from the corporation’s accumu-
lated DISC income (as defined in sec-
tion 996(f)(1)) or previously taxed in-
come (as defined in section 996(f)(2)) or
is a deemed distribution pursuant to
section 995(b)(1) in a taxable year for
which the corporation qualifies (or is
treated) as a DISC. To the extent that

from a DISC or
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a dividend is paid out of earnings and
profits which are not made up of accu-
mulated DISC income or previously
taxed income, the corporate recipient
is entitled to the deduction provided in
section 243 in the same manner and to
the same extent as a dividend from a
domestic corporation which is not a
DISC or former DISC.

[T.D. 7283, 38 FR 20824, Aug. 3, 1973]

§1.246-5 Reduction of holding periods
in certain situations.

(@ In general. Under section
246(c)(4)(C), the holding period of stock
for purposes of the dividends received
deduction is appropriately reduced for
any period in which a taxpayer has di-
minished its risk of loss by holding one
or more other positions with respect to
substantially similar or related prop-
erty. This section provides rules for ap-
plying section 246(c)(4)(C).

(b) Definitions—(1) Substantially simi-
lar or related property. The term sub-
stantially similar or related property
is applied according to the facts and
circumstances in each case. In general,
property is substantially similar or re-
lated to stock when—

(i) The fair market values of the
stock and the property primarily re-
flect the performance of—

(A) A single firm or enterprise;

(B) The same industry or industries;
or

(C) The same economic factor or fac-
tors such as (but not limited to) inter-
est rates, commodity prices, or foreign-
currency exchange rates; and

(ii) Changes in the fair market value
of the stock are reasonably expected to
approximate, directly or inversely,
changes in the fair market value of the
property, a fraction of the fair market
value of the property, or a multiple of
the fair market value of the property.

(2) Diminished risk of loss. A taxpayer
has diminished its risk of loss on its
stock by holding positions with respect
to substantially similar or related
property if changes in the fair market
values of the stock and the positions
are reasonably expected to vary in-
versely.

(3) Position. For purposes of this sec-
tion, a position with respect to prop-
erty is an interest (including a futures
or forward contract or an option) in
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property or any contractual right to a
payment, whether or not severable
from stock or other property. A posi-
tion does not include traditional equity
rights to demand payment from the
issuer, such as the rights traditionally
provided by mandatorily redeemable
preferred stock.

(4) Reasonable expectations. For pur-
poses of paragraphs (b)(1)(i), (b)(2), or
(c)(1)(vi) of this section, reasonable ex-
pectations are the expectations of a
reasonable person, based on all the
facts and circumstances at the later of
the time the stock is acquired or the
positions are entered into. Reasonable
expectations include all explicit or im-
plicit representations made with re-
spect to the marketing or sale of the
position.

(c) Special rules—(1) Positions in more
than one stock—(i) In general. This para-
graph (c)(1) provides rules for the treat-
ment of positions that reflect the value
of more than one stock. In general, po-
sitions that reflect the value of a port-
folio of stocks are treated under the
rules of paragraphs (c)(1) (ii) through
(iv) of this section, and positions that
reflect the value of more than one
stock but less than a portfolio are
treated under the rules of paragraph
(©)(1)(v) of this section. A portfolio for
this purpose is any group of stocks of
20 or more unrelated issuers. Para-
graph (c)(1)(vi) of this section provides
an anti-abuse rule.

(ii) Portfolios. Notwithstanding para-
graph (b)(1) of this section, a position
reflecting the value of a portfolio of
stocks is substantially similar or re-
lated to the stocks held by the tax-
payer only if the position and the tax-
payer’s holdings substantially overlap
as of the most recent testing date. A
position may be substantially similar
or related to a taxpayer’s entire stock
holdings or a portion of a taxpayer’s
stock holdings.

(iii) Determining substantial overlap.
This paragraph (c)(1)(iii) provides rules
for determining whether a position and
a taxpayer’s stock holdings or a por-
tion of a taxpayer’s stock holdings sub-
stantially overlap. Paragraphs
(©)(Q)(iii) (A) through (C) of this section
determine whether there is substantial
overlap as of any testing date.
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